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ARTIST TAXATION IN AN INTERNATIONAL CONTEXT

1. INTRODUCTION
Activities of artists are very often not limited to their own country. Nowadays artists (and other cultural professionals) are very mobile and accept easily a job offer or an activity abroad. Let's think for
example of: the dancer on tour with a group for several weeks in different countries, the actor engaged by a theatre company in one country and invited as a guest dramaturg in another country, the
musician playing in several orchestras and music ensembles in different countries, rehearsing in still
another country, a pop group creating its ow music, releasing albums, downloads and streams, and
performing in various countries, the painter having an exhibition in different countries, and many
more.
They all have to pay income tax, but in which country and how to avoid double taxation? The same
when companies are involved, which may be taxable (or exempted) for corporation income tax. There
are special tax rules for performing artists and this booklet explains how they work, both in the country of work or performance and in the residence country.
Important to be aware of is that the European Union has only limited authority regarding income
taxation. The EU Treaty has left income taxation out of the common agreement and has kept it the
responsibility of the individual member states. This means that national tax rules and the bilateral tax
agreements between countries (under coordination of the OECD in Paris) contain the main principles
for income taxation and will be explained in this booklet. The EU can only act when rules are in
breach with the EU Treaty, which it has done for artists in cases regarding the freedom principles, and
when the member countries unanimously decide to come to binding directives and guidelines. But this
means that the EU has limited power when it comes to artist taxation.
The first step for income taxation is to look at the national tax rules. These rules are in most countries
as follows:
a.

Residents are taxed on their world-wide income, wherever and whenever it has been earned. This
means that not only domestic but also foreign income is taxable in the country of residence.

b.

Non-presidents are only taxable on the income with a source in the country and not on the other
income which has been earned outside of the source country.

Many countries want to tax every income which has been earned by non-residents, because they are
anxious that otherwise it may not be taxed anywhere and they want to use the tax earnings for the
state’s budget.
The second step for income taxation is to interpret bilateral tax treaties. When only the national tax
rules would exist, cross-border work would be very unprofitable, because the foreign income would be
taxed twice and the net result would be minimal. Therefore, countries have started already more than
hundred years ago with concluding bilateral tax treaties in which the taxing rights on specific types of
income have been allocated and exemptions have been given to eliminate double taxation. Most
countries accept these tax treaties as stronger than national law, which means that they set aside the
national rules for the international agreements. The OECD in Paris coordinates the bilateral tax treaties with a Model Tax Convention plus Commentary. There are special rules for artists in this Model,
which have been taken over in the tax treaties, and these will be explained in this booklet.

1

2. RESIDENCE
The division between resident and non-resident is important for income taxation, as has been shown
in the previous paragraph, and therefore both national law and the bilateral tax treaties have rules for
determining the residence status.
National rules are not everywhere the same, but have in common that a person should have a house
to his disposal for more than temporary use. Registration is also a factor and some countries use a
minimum time limit such as six months for presuming residence. In bilateral tax treaties, countries
want to avoid double residence situations and therefore the OECD has come up with a tie-breaker
rule in Art. 4 OECD Model, which is included in almost every bilateral tax treaty. The result of the tiebreaker is that a person will be resident of one country and therefore non-resident in the other country, even when the person has houses available in both countries.
The tie-breaker for natural persons of Art. 4 OECD Model is as follows:
a.

Resident only in the country where the person has a permanent home

b.

When a person has permanent homes in both countries, he shall be deemed to be resident in the

c.

If the country in which he has his centre of vital interests cannot be determined, or if he has not

country with which his personal and economic relations are closer (centre of vital interests)
a permanent home available to him in either country, he shall be deemed to be a resident only of
the country in which he has an habitual abode
d.

If he has an habitual abode in both countries or in neither of them, he shall be deemed to be a
resident only of the country of which he is a national

e.

If he is a national of both countries or of neither of them, the competent authorities of both countries shall settle the question by mutual agreement.

For others than natural persons, such as artist companies, Art. 4 OECD Model determines residence
on the basis of the place of effective management.

3. ALLOCATION RULES: COMPANIES, EMPLOYEES, ARTISTES AND ROYALTIES
When the residence status is clear, the allocation of the taxing rights is made in the OECD Model and
the bilateral tax treaties. The following income items are dealt with, from which will be discussed
those directly relevant for artists (in bold) will be discussed:
Article 6

Income from immovable property

Article 7

Business profits

Article 8

Shipping, inland waterways transport and air transport

Article 9

Associated enterprises

Article 10

Dividends

Article 11

Interest

Article 12

Royalties

Article 13

Capital gains

Article 14

[Deleted]

Article 15

Income from employment

Article 16

Directors’ fees

Article 17

Entertainers and sportspersons

Article 18

Pensions

Article 19

Government service

Article 20

Students

Article 21

Other income
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With Art. 7, countries agree how the taxing right for business profits (companies and self-employed)
will be divided. The main rule is that these profits are only taxable in the country of residence, which
means that the source country cannot raise any tax, unless when there is a permanent establishment
(PE) in the source country, because then the profits of this PE are also taxable in that other country.
A PE normally comes into existence after more than 12 months. An independent agency does not
create a PE.
With Art. 12, a separate rule has been created for royalties. This is a broad definition for any copyright income. The OECD Model allocates the taxing right for royalties solely to the residence country
of the beneficial owner of the royalties, although it also mentions in the official Commentary on the
Model that countries can decide to give the source country the right to tax the royalties at a low percentage, such as 5%, 10% or 15%. Many countries are using this exception, such as Italy, Japan and
Portugal and many developing countries.
With Art. 15, the income from employment becomes taxable only in the country of residence, unless
when the work is done in the other country, because then the country of the work has the right to tax
the salary related to the amount of work in that country. This general rule is set aside when the employee works for an employer based in one state, is less than 183 days in the other country and the
salary is not borne by a PE in that other country, because then the taxing right lies only with the residence country of the employer.
With Art. 17, a special taxing rule has been created for entertainers and sportsmen, allocating the
taxing right to the country of the work, regardless whether this has been done as a self-employed or
an employee. This is also the case when the fee is not paid to the entertainer of sportsperson himself
but to another person, such as an agent, management or other company.
These tax treaty rules create a difference between performing artists and visual artists, because performing artists will fall under the special Art. 17 and be taxed in the country of their work, while visual artists will fall under the general rule of Art. 7 for business profits and only be taxed in the source
country when they would have a PE there.

4. TAX EXEMPTION OR CREDIT
When the taxing right goes to one country, the other country has to avoid double taxation. This can
be done by allowing a tax exemption or a tax credit, as is described in Art. 23 OECD Model.
An exemption will be given by the source country when it does not have the taxing right under a tax
treaty rule. Then only the country of residence has the right to tax the income, as part of the worldwide income. Some source countries allow this exemption automatically, such as the Netherlands for
any type of income and Belgium, France and the UK for some types of income, where other countries
only provide the exemption at source to the non-resident after an application procedure, such as
Germany. This procedure normally takes some time and also the residence country is involved, because the tax authorities there need to confirm that the person is resident and taxable in that country.
When the taxing rights has been allocated to the source country, double taxation can easily occur
because the residence country will tax the worldwide income of the person. This is eliminated by one
of the two methods, for which the OECD recommends in Art. 23 Model to use the exemption method
for active income from Art. 7 and 15 and the tax credit method for passive income from Art. 12. Reason for this is that active income will be taxed in the source country rates, while passive income is
very often only taxed at a low tax rate in the source country. For Art. 17, the OECD recommends to
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use the tax credit method in the residence country to eliminate double taxation. This started in 1992,
so that in older tax treaties the exemption method can still be found. Some countries don’t follow the
OECD recommendation, such as Belgium, and still use the exemption method in also any tax treaty.
The Anglo-Saxon countries in the world, UK, USA, Australia, New Zealand and some others, only use
the tax credit method to eliminate double taxation, while most continental European countries follow
the OECD division.
Tax exemption can be a full exemption, because the income is completely taken out of the taxable
base. This is the case when a source country does not have the right to tax the income. But it can
also be an exemption with progression, which happens in residence countries when the active income
has been taxed abroad and Art. 23 of the tax treaty provides for the exemption with progression
method. This means that the exemption will effectively be the average rate of tax in the residence
country. It rarely happens that a residence country will allow a full exemption for foreign income.
The outcome of the tax exemption method in the residence country will be different from the withholding tax in the source country, because there is no direct link between these two. It might be that
the exemption is higher, which creates a net tax advantage, but it is also possible that the exemption
is lower, which creates a net tax loss. This is not compensated in other years.
An example is:
-

A German artist has earned € 10.000 in France, which was taxed at 15% = € 1.500 French tax

-

In Germany he had to deduct his expenses of € 3.000, which means that his profit was € 7.000

-

His total German income was € 40.000, from which he paid € 8.000 German tax (under the progressive tax rates)

-

His tax exemption for foreign income will be: € 7.000 foreign profit / € 40.000 total income =
17,5% exemption x € 8.000 German tax = € 1.400 exemption from German tax

-

This leads to a net loss of € 1.400 exemption – 1.500 foreign tax = - € 100.

Tax credit is most often an ordinary tax credit, which means that the foreign tax can be deducted
from the tax in the residence country, but only to the amount of tax due on the foreign income. This
limitation avoids that the residence country has to give more credit more than what it levies from the
foreign income. The limit of the ordinary tax credit is the same amount as the outcome of the tax
exemption with progression. Some countries allow that excess tax credits are brought forward to the
next year. It rarely happens that countries allow a full tax credit, although there are some examples
such as in the tax treaties between the Netherlands and Belgium and the Netherlands and Germany.
An example is:
-

A UK artist has earned € 10.000 in Germany, which was taxed at 15,825% = € 1.583 German tax

-

In the UK he had to deduct his expenses of € 3.000, which means that his net profit was € 7.000

-

His total UK income was € 70.000, from which he paid € 17.000 UK tax (under the progressive
tax rates)

-

He claimed a foreign tax credit of € 1.583, but he had to calculate the limit of the ordinary tax
credit, which is € 7.000 foreign income / € 70.000 total income = 10% x € 17.000 = € 1.700
maximum credit. This means that the foreign tax remained under the maximum limit, so that he
is entitled to a foreign tax credit of € 1.583.

-

There is no net profit or loss in this example.

When a tax treaty specifies an source exemption for a specific type of income, but still tax has been
withheld under the national rules, then the residence country will not allow elimination for double
taxation, neither exemption nor credit, but this is only given when the treaty is followed. This the
same when for royalties a lower percentage of source taxation has been concluded in the treat, because then only this percentage will be allowed as a foreign tax credit and not the full percentage
from national law. To obtain the difference, the person has to apply for a tax refund in the source
country.
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Most countries have unilateral rules for the elimination of double taxation when no bilateral tax treaty
has been concluded with the source country. The unilateral rules very much follow the principles of
the treaties, which is exemption for active income, credit for passive income and credit for performing
artists.

5. TAXATION OF VISUAL ARTISTS
Visual artists will not fall under the special Art. 17, but under Art. 7 for business profits, considered
that visual artists normally work as self-employed or have their own company. This means that income from other countries, very often after short-term visits, may fall under the national tax rules of
that other country, so that a withholding tax could be applied, but should be fully exempted under
Art. 7 of the tax treaty between the residence and the source country. It might be that the source
country wants an official exemption procedure, but that should only be an administrative matter. The
result needs to be that only the residence country will tax the foreign income.
This may be different when the visual artist also has an atelier or house in the other country for a
longer period, in which he works and/or lives when he is there. Then first the residence status needs
to be determined, as discussed in paragraph 1. After that, the visual artist will be a non-resident in
the other country, in which his house or atelier can be seen as a permanent establishment (PE) from
which the profits are taxable in that other country. The residence country will also tax the profits from
the foreign PE as part of the worldwide income, but has to allow a tax exemption (with progression)
to eliminate double taxation.
When the visual artist receives royalties from copyright from the other country, this income will most
often be taxable under the national tax rules of the other country, but it depends on Art. 12 of the
bilateral tax treaty whether the source country can use this taxing right. Often the tax treaty states
that only the residence country may tax the royalty income, but sometimes the source country has
the right to tax the royalties at a low percentage. If so, the residence country will give an ordinary tax
credit to eliminate double taxation. Also for royalties, it may be required in the source country to
complete an application procedure to come to either the exemption or the low tax rate at source.

6. TAXATION OF PERFORMING ARTISTS
a.

Broad scope of Art. 17

The special Art. 17 for performing artists in the OECD Model makes cross-border taxation for income
from performances complicated. The article has been taken over in almost every bilateral tax treaty
and is meant to counteract tax avoidance behaviour by top artists and sportsmen, who have their
residence to tax havens such as Monaco. Examples are Andrea Bocelli, Luciano Pavarotti, Boris Becker, Steffi Graf en more recently Tom Boonen and Max Verstappen. Monaco does not have an income
tax, but only VAT. It is unclear why a tax treaty provision would be needed ta tax these top stars,
because Monaco does not have tax treaties, so is not affected by Art. 17 OECD Model. It would be
enough when every country would leave its national withholding tax in place for artists, sportsmen
and others with Monaco as their country of residence. But the OECD has also given other reasons for
Art. 17, such as that the residence country has problems with obtaining information about foreign
income and the source taxation can easily be administered.
Art. 17 is a catch-all provision, because it gives the taxing right to the country of performance for any
income arising from the performance and the work around it, regardless to whom it will be paid, the
artist himself (Art. 17(1)) or another person (Art. 17(2)). This can be an agent, management, a theatre or dance company, orchestra or the personal company of the artist himself. The second paragraph
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has been inserted in the OECD in 1977, was initially meant only to counteract tax avoidance with
artist companies, but was broadened in 1992 to payments to any other person than the artist himself.
b.

Exemption for performances mainly supported by public funds

But the OECD acknowledged already in 1977 that this very strict provision could also have a negative
effect om cultural exchange and therefore the Commentary on Art. 17 OECD Model also contains an
option to exclude from the scope of Art. 17 performances which are mainly financed by government
resources, thus for more than 50% subsidized. Nowadays around 67% of the bilateral tax treaties
have included this restriction as an Art. 17(3). The following table shows the agreements between 16
of the European countries:

USE OF ART. 17(3) BY 16 EU MEMBER STATES

AUS

BEL

CZE

DEN

EST

FIN

FRA

GER

GRE

Yes

Yes

Yes

ITA

NET

Yes

Yes

POL

POR

SPA

Austria
Belgium
Czech Republic
Denmark

Yes

Estonia

Yes

Yes

Finland
France

Yes

Germany

Yes

Yes

Yes

Yes

Yes

N/A

Yes
Yes

Greece

Yes

Italy

Yes

Netherlands

Yes

Poland
Portugal
Spain

Yes

Yes

Yes

Yes

Yes
Yes

Yes

Yes
Yes

Yes

Yes

Yes

Yes

Yes

Yes
Yes

Yes

United Kingdom

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Sweden

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes
Yes
Yes

Yes

To make use of the exemption of Art. 17(3), very often an official application procedure is needed
with evidence about the budget of earnings and expenses and a confirmation from the government
about the subsidy.
c.

Deduction of expenses and income tax returns

The OECD members states had discussed many years ago that it was hard to raise tax from visiting
artists on a normal basis, which is the profit. It might be that direct costs can be shown easily but
indirect and overhead costs are harder to divide over performances in more than one country. This is
already complicated for multinational companies with branches in other countries than the residence
country of the head office, even though these branches exist during the whole year, where performing artists very often only visit other countries for one or a few days. Therefore, the OECD has come
to the recommendation in the Commentary on Art. 17 that countries can decide the gross income
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SWE

(without deductions for expenses), but then at a lower tax rate than normal. This has been taken
over by many countries and around the year 2002 most of them raised tax from non-resident artists
on a gross basis, at tax rates of 10% (Switzerland), 15% (France), 20% (UK), 25% (Spain) or 30%
(Italy).
There were exceptions then with the UK, the USA, Australia and New Zealand, where visiting artists
could deduct expenses and for which a special application procedure was developed with the tax administration. The UK had created the Foreign Entertainers Unit, which decided with much experience
on applications and the US had installed a special unit in Las Vegas to decide on applications for a
Central Withholding Agreement (CWA). Withholding tax rates remained 20% resp. 30% of the profit
after the deduction of expenses, but after a successful application the non-resident artist was obliged
to file a normal income tax return at the end of the year, so that the final taxable income could be
taxed at the normal progressive tax rates.
EU member states were also forced to introduce the deduction of expenses after the decision of the
European Court of Justice (ECJ) in the Gerritse case in 2003 and the Scorpio case in 2006. Gerritse
was a Dutch jazz drummer who had performed in Germany, where he could not deduct his expenses,
was taxed on his gross fee at a tax rate of 25% and was not allowed to file a normal income tax return at the end of the year. The ECJ decided that this was against the freedom to provide services, as
mentioned in the EU Treaty, and ordered that deduction of expenses and a normal income tax settlement should be possible for Gerritse. The ECJ went further in the Scorpio decision, about a pop music
promoter in Germany, that the direct should already been deductible at the moment of the performance, so that tax could only be levied from the result, because otherwise the foreign artist would
have a cash flow disadvantage. The indirect expenses would then be deductible in a normal income
tax return at the end of the year, which was also confirmed in the ECJ decision about Centro Equestre
da Laziria Grande in 2007.
These decisions have led to many changes in the national tax rules of EU countries, for which also the
European Commission had become active in the years 2009–2012. But unfortunately, every country
has another procedure to deduct expenses. UK and Belgium has special central tax offices for applications, Germany leaves the decisions to the local tax offices, while other countries leave it with the
promoters whether or not the deduction of expenses can be accepted.
d.

Minimum threshold in US treaties and recommended by the OECD

These strict artist tax rules can easily lead to double taxation for smaller and medium sized artists.
This was recognized by the USA already many years ago and was reason for them to insert a minimum threshold in their bilateral tax treaties. They started with only $1,500 per artist per year in the
tax treaty with e.g. India (1989), but raised this to $10,000 in the treaty with the Netherlands
(1992). In the first US Model Tax Convention of 1996, the minimum was set at $20,000, which meant
that the US tax treaty policy from then onwards was to set the threshold on that level in later tax
treaties. This has happened in the treaties with Denmark (2000), the UK (2001), Belgium (2006) and
others. In the latest 2016 US Model Tax Convention the minimum was raised to $30,000, so that
inflation is taken into account, so new US tax treaties
The OECD has taken over this minimum threshold since 2014, although not as a direct text in Art. 17
OECD Model, but as an option in the Commentary on Art. 17. It has given an example of 20.000 IMF
Special Drawing Rights, which is around $20,000, € 17.000 and £ 15.000, but also gives the option to
make the threshold dynamic by setting it every year at 50% of the average GDP in OECD countries,
which would be around € 20.000 in the year 2016. This recommendation has not been taken over in
new bilateral tax treaties yet and it would be stronger when it would become part of Art. 17(1) of the
OECD Model.
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The threshold is not a free taxable amount, because when it is exceeded during the year the whole
fee will be taxed. It is only meant to help smaller and medium artists with less administrative work
with obtaining tax credits in the residence country and to avoid double taxation for them.
Some countries have minimum thresholds in their national tax law, such as Belgium with € 400 per
artist per performance and Germany with € 250 per artist per performance, while the UK applies the
yearly general allowance of £ 11.000 to non-resident artists. Different from the US and OECD minimum threshold is that Belgium and the UK allow their amounts in any situation, also when the income
is higher than the thresholds.
e.

No artist withholding tax in Denmark, Ireland and the Netherlands

Some countries have decided not to tax foreign artists when they come to perform in their country.
This is mentioned in the national tax law of Denmark and Ireland already for many years and since
2007 in the national tax law of the Netherlands. These are unilateral measures, which are not based
on the tax treaties en even apply when tax treaties allocate the taxing right to one of these three
countries. The Netherlands has set the condition the artist should come from a country with which the
Netherlands has concluded a bilateral tax treaty, so that the other country will have a normal tax
system and the Dutch income of those artists will taxed in their residence country.
This unilateral national tax exemption at source only works well in combination with the tax credit
method in tax treaties, because otherwise double non-taxation will occur with the artist being exempted in both the source and the residence state. With the tax credit method, no foreign withholding tax means no tax credit in the residence country, thus normal taxation there.
f.

Overview of non-resident artist tax rules in countries

Altogether, this leads to the following table with the tax rules for visiting artists in various countries.
Artiste /

Deduction

Withholding

Sportsman Tax

of Expenses

Tax Rate

US Treaty

TaxReturn
Afterwards

Argentina

Yes

No

24,5%

No tax treaty

No

Australia

Yes

Yes

20-49%

$10,000

Yes

Austria

Yes

Yes

20%

$20,000

Yes

Belgium

Yes

Yes, restricted

18%

$20,000

Yes

Brazil

Yes

No

25%

No tax treaty

No

Bulgaria

Yes

Yes

10%

$15,000

Yes

Canada

Yes

No

15%

$10,000

Yes

Cyprus

Yes

Yes

10%

$5,000

Yes

Czech Republic

Yes

No

21%

$20,000

No

No

---

---

($20,000)

---

Denmark
Estonia

Yes

No

10%

$20,000

No

Finland

Yes

Only EU

15%

$20,000

Yes

France

Yes

No

15%

$10,000

Yes

Germany

Yes

Yes

15,825%

$20,000

Yes

Greece

Yes

No

0-25%

$10,000

No

Hungary

Yes

Yes

18-36%

exemption

Yes

Iceland

Yes

No

10%

$100/day

No

Ireland

No

---

---

($20,000)

---

Italy

Yes

No

30%

$20,000

No

Japan

Yes

No

15-20%

$10,000

No

Netherlands

No

Yes

20%

($10,000)

Yes

New Zealand

Yes

Yes

20%

$10,000

Yes

Norway

Yes

No

15%

$10,000

Yes

Portugal

Yes

No

25%

$10,000

No
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Russia

Yes

No

13%

exemption

No

Slovenia

Yes

No

15%

$15,000

Yes

Slovak Republic

Yes

No

19%

$20,000

No

South Africa

Yes

No

15%

$7,500

No

South Korea

Yes

No

20%

exemption

No

Spain

Yes

No

20%

$10,000

Yes

Sweden

Yes

No

15%

$6,000

Yes

Switz

Yes

Yes

02%

$10,000

United Kingdom

Yes

Yes

20%

$20,000

Yes

USA

Yes

Yes

30%

N/A

Yes

7. TAXATION OF TEACHING AND OTHER EMPLOYMENT INCOME
Artists may also have income from employment, such as from teaching or other work. This happens
to both visual and performing artists. When this is cross-border work, thus living in one country and
teaching in another country, the source country will have a national tax rule under which the salary
will be taxed there. The residence will tax the same salary again as part of the worldwide income. The
bilateral tax treaty will allocate the taxing right to the source country, following Art. 15 OECD Model,
while the artist/teacher will be entitled to a tax exemption or tax credit in the residence country, depending on the continental or Anglo-Saxon system which the residence country uses. The calculation
of these two methods has been explained in paragraph 3.
When performing artists are working as employees for an artist company in another country, such as
theatre dance, classical music, musical and such, they will not fall under Art. 15 but under the special
rules of Art. 17, because the latter article applies to both self-employed performing artiest and employees. Also the method to eliminate double taxation connected to Art. 17 income applies then (often the credit method), even when this would be different (en less profitable) than the method to
eliminate double taxation connected to Art. 15 income (often the exemption method).

8. TIPS
The following list of actions is helpful for artists with foreign performances:
a.

Is there an artist withholding tax in the country of the performance?

b.

If so, is there an exemption possible under the national law?

c.

If not possible, is there an exemption possible under the bilateral tax treaty? Example: because
the performance is mainly financed from public funds.

d.

If not possible, is there a minimum threshold which can be used, either from national law or from
the bilateral tax treaty?

e.

If not possible, is deduction of expenses allowed?

f.

If not possible, can the contract be split between production and artist fee, so that only the latter
will be taxed?

g.

When tax has been withheld, ask for a tax certificate. Also when a net performance fee has been
agreed and the tax is paid on top of the net fee. Because a tax certificate is needed for the foreign tax credit in the residence country.

h.

When the performance has been done by a group: make a division of the taxable income and the
withholding tax over the artists of the group, so that they can individually apply for the tax exemption or credit.
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i.

When tax has been withheld from the foreign of a group, this tax needs to be deducted from the

j.

Eliminate double taxation as good as possible, also in case of net fees.

individual fees of the artists of the group, because they will get the tax relief.

9. SUMMARY
Visual and performing artists are very mobile and can easily work abroad. But this will lead to taxation both in the country of work and in the residence country. For this, not only national tax rules, but
also the rules from bilateral tax treaties are determining which country has the right to tax the income and how the other country should avoid double taxation. First question may be when the artist
has houses in two countries, which of the two is his country of residence. National rules can lead to
dual residencies, but Art. 4 of the OECD Model and the bilateral tax treaties has a tie-breaker rule,
which leads to the outcome that the artist is resident in only one country and non-resident in the
other country.
National tax rules very often want to tax every income, for residents their worldwide income, wherever it has been earned, and for non-residents everything which has been earned in the source country.
But this will lead to double taxation and therefore countries have concluded bilateral tax treaties with
each other, following the OECD Model Tax Convention. These tax treaties have allocation rules for
various types of income, from which important for artists are Art. 7 for business profits (and selfemployed income), Art. 12 for royalties, Art. 15 for employment income and Art. 17 for entertainers
(and sportspersons).
Visual artists will normally fall under Art. 7 and will only be taxed in their residence country, unless
when they would have a permanent establishment (PE) in the source country. If not, then an exemption in the source state could easily be applied. When there would be a PE in the source country, the
residence country would also include the foreign income in the taxable base and calculate the tax on
the total, but would also allow a tax exemption (with progression) to eliminate double taxation.
All artists could receive royalties, which are very often under Art. 12 of the bilateral tax treaties not
taxable in the country of source. Then the artists should apply for a tax exemption in the source
country and only pay tax in the residence country. But some tax treaties have given the source country the right to raise a low percentage of tax from the royalties and then the artist is entitles to a
foreign tax credit in the residence country.
Performing artists will fall under the special Art. 17 and are taxed in the country of their performance,
regardless whether they are self-employed or employees. This leads to the risk of double taxation,
especially when expenses cannot be deducted at source, but should be deducted in the residence
countries. Then the taxable base in the source country is higher than in the residence country and
excessive taxation becomes likely. But after three European court cases, performing artists within the
EU should not have this problem because they should be allowed to deduct their expenses at source.
When they return in the residence country, performing artists also have to report their foreign income
as part of their world-wide income, so that tax can be raised on the total, after which they will get a
tax credit for the foreign withholding tax (or sometimes a tax exemption).
The conclusion is that the international taxation of visual artists is reasonable, but for performing
artists is complicated and can easily lead to excessive or even double taxation. Very important are tax
certificates with the foreign income and withholding tax, because otherwise most residence countries
refuse the foreign tax credit. This is especially important when net performance fees are agreed.
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MODEL CONVENTION

ARTICLE 17
ENTERTAINERS AND SPORTSPERSONS
1.
Notwithstanding the provisions of Article 15, income derived by a resident of a
Contracting State as an entertainer, such as a theatre, motion picture, radio or
television artiste, or a musician, or as a sportsperson, from that resident’s personal
activities as such exercised in the other Contracting State, may be taxed in that other
State.
2.
Where income in respect of personal activities exercised by an entertainer or a
sportsperson acting as such accrues not to the entertainer or sportsperson but to
another person, that income may, notwithstanding the provisions of Article 15, be
taxed in the Contracting State in which the activities of the entertainer or sportsperson
are exercised.

34
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ERASMUS UNIVERSITY ROTTERDAM
Art. 23
Treaty countries

Year

17(1)

17(2)
minimis

17(3)
Limited

Elimination
Exception

Double taxation

Albania

2007

17

Yes

Yes

Public funds

AUT: Exemption / ALB: Credit

Algeria

2003

17

Yes

Yes

Public funds

AUT: Exemption / DZA: Credit

Argentina

1979

17

Yes

Armenia

2002

17

Yes

Australia

1986

17

Yes

Exemption
Yes

Cultural/sports exchange

AUT: Exemption / ARM: Credit
AUT: Exemption / AUS: Credit

Azerbaijan

2000

17

Yes

Yes

Public funds

AUT: Exemption / AZE: Credit

Bahrain

2009

16

Yes

Yes

Public funds

Credit

Barbados

2006

17

Yes

Yes

Public funds

Credit

Yes

Belarus

2001

17

Belgium

1971

17

Belize

2002

16

AUT: Exemption / BLR: Credit
Exemption

Yes

Brazil

1975

17

Yes

Bulgaria

2009

16

Yes

Canada

1976

17

Yes

Chili

2012

17

Yes

China

1991

17

Yes

Croatia

2000

17

Yes

Cuba

2003

17

Yes

AUT: Credit / BLZ: Exemption
Credit
Yes

Public funds

Yes

Exemption
Credit
AUT: Exemption / CHL: Credit

Yes

Cultural exchange

AUT: Exemption / CHN: Credit

Yes

P. funds/cultural/sport exchangAUT: Exemption / CUB: Credit

AUT: Exemption / HRV: Credit

Cyprus

1990

17

Yes

Credit

Czech Republic

2006

16

Yes

AUT: Exemption / CZE: Credit

Denmark

2007

17

Yes

AUT: Exemption / DNK: Credit

Egypt

1962

XIV

Estonia

2001

17

Exemption
Yes

Faroer Islands

1967

17

Finland

2000

17

Yes

France

1993

17

Yes

Yes

Public funds

AUT: Exemption / EST: Credit
Exemption
Credit

Yes

Public funds

FR: credit / AUT: Exemption

Georgia

2005

16

Yes

Yes

Public funds

AUT: Exemption / GEO: Credit

Germany

2000

17

Yes

Yes

Public funds / public utility

Credit

Greece

2007

17

Yes

Hungary

1975

Iceland

2016

16

Yes

AUT: Exemption / GRC: Credit

Yes

Public funds

AUT: Exemption / ISL: Credit

India

1999

17

Yes

Yes

Public funds / public utility

AUT: Exemption / IND: Credit

Indonesia

1986

17

Yes

Yes

Public funds / public utility

AUT: Exemption / IDN: Credit

Iran

2002

17

Yes

Yes

Public funds / public utility

AUT: Exemption / IRN: Credit

Ireland

1966

15

Credit

Israel

1970

17

Exemption

Italy

1981

17

Japan

1961

XIII

Korea

1985

17

Yes

Credit

Yes

AUT: Exemption / KOR: Credit

Exemption

Kuwait

2002

17

Yes

Yes

Public funds / public utility

AUT: Exemption / KWT: Credit

Kyrgyzstan

2001

17

Yes

Yes

Cultural/sports exchange

AUT: Exemption / KGZ: Credit

Yes

Public funds

Liechtenstein

1969

17

Yes

Litvia

2005

17

Yes

Luxembourg

1962

15

Malaysia

1989

16

Yes

Malta

1978

17

Yes

AUT: Exemption / LIE: Credit
AUT: Exemption / LVA: Credit
Exemption
Yes

Public funds / public utility

AUT: Exemption / MYS: Credit
Credit
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Treaty countries

Year

17(1)

17(2)
minimis

Mexico

2004

16

17(3)
Limited

Yes

Moldova

2004

16

Yes

Mongolia

2003

17

Yes

Elimination
Exception

Double taxation

Yes

Cultural exchange

AUT: Exemption / MEX: Credit

Yes

Public funds / public utility

AUT: Exemption / MNG: Credit

AUT: Exemption / MDA: Credit

Morocco

2002

17

Yes

Yes

Cultural/sports exchange

AUT: Exemption / MAR: Credit

Nepal

2000

17

Yes

Yes

P. funds/cultural agreement

AUT: Exemption / NPL: Credit

Netherlands

1970

18

AUT: Exemption / NL: Credit

Norway

1995

17

Yes

Pakistan

2005

18

Yes

Philippines

1981

17

Yes

Poland

2004

17

Yes

Portugal

1970

17

Yes

Public funds / public utility

AUT: Exemption / NOR: Credit
AUT: Exemption / PAK: Credit

Yes

Yes

Public funds / public utility

AUT: Exemption / PHL: Credit

Yes

Public funds

Exemption
Exemption

Romania

2005

17

Yes

Russia

2000

17

Yes

AUT: Exemption / RUS: Credit

Singapore

2001

17

Yes

AUT: Exemption / SGP: Credit

Slovak Republic

1978

17

Yes

Slovenia

1997

17

Yes
Yes

Yes

Cultural exchange

AUT: Exemption / ROM: Credit

AUT: Exemption / SLK: Credit
Yes

Cultural/sports exchange

AUT: Exemption / SVN: Credit

South Africa

1996

17

Spain

1966

18

ESP: credit / AUT: exemption

AUT: Exemption / ZAF: Credit

Sweden

1959

14

Credit

Switzerland

1974

17

Yes

Yes

Public funds / public utility

AUT: Exemption / CHE: Credit

Tajikistan

2011

16

Yes

Yes

Public funds

AUT: Exemption / TJK: Credit

Yes

Public funds / public utility

Thailand

1985

17

Yes

Tunisia

1977

17

Yes

Turkey

2008

17

Yes

Turkmenistan

2015

16

U.S.A.

1996

17

Yes

Public funds / non-profit

Yes
$20,000

Yes

Exemption
AUT: Exemption / TUN: Credit
AUT: Exemption / TUR: Credit
Credit

Yes

Credit

Ukraine

1997

17

Yes

Yes

P. funds/cultural cooperation

AUT: Exemption / UKR: Credit

United Kingdom

1969

17

Yes

Yes

Cultural agreem / non-profit

Credit

Uzbekistan

2000

17

Yes

Yes

Public funds / public utility

Exemption

73

72

1

61

3

35

99%

49%

** Germany: including royalties etc. !!!
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Austria - Hungary (1975)
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ISSUES RELATED TO ARTICLE 17 OF THE OECD MODEL TAX CONVENTION

INTRODUCTION
1.
Under Article 17 of the OECD Model Tax Convention, the State in which the activities of a nonresident entertainer or sportsperson are performed is allowed to tax the income derived from these
activities. This regime differs from that applicable to the income derived from other types of activities
making it necessary to determine questions such as what is an entertainer or sportsperson, what are the
personal activities of an entertainer or sportsperson acting as such and what are the source and allocation
rules for activities performed in various countries.
2.
On 23 April 2010, the OECD Committee on Fiscal Affairs released a discussion draft1 dealing
with these and other questions related to the application of Article 17 that was prepared by a subgroup of
Working Party 1 on Tax Conventions and Related Questions. That public discussion draft included
proposals for additions and changes to the Commentary on the OECD Model Tax Convention resulting
from the work of that subgroup.
3.
Comments on the discussion draft were received from 11 organisations and individuals. The
Committee, through its Working Party 1, reviewed the proposals included in the discussion draft in light of
these comments. This report is the result of that subsequent work.
4.
A significant part of the comments received did not relate directly to the proposals included in the
discussion draft; these comments are dealt with in Part 1 of the report. Part 2 of the report includes the
specific proposals for changes to the Commentary that were included in the discussion draft, as amended in
light of the comments received, together with a summary of the relevant comments and the response of the
Committee. Annex 1 includes a consolidated version of Article 17 and its Commentary that includes all the
changes proposed in this report.

PART 1 – COMMENTS NOT SPECIFICALLY RELATED TO THE PROPOSALS
1.

Suggestion that Article 17 should be deleted

5.
The Committee first discussed the suggestion, included in some of the comments received, that
Article 17 should be deleted and that no specific rule should therefore apply to income derived from the
activities of entertainers and sportspersons. The Delegate for the Netherlands explained the reasons why
his country had decided to exempt foreign sportspersons from source taxation The vast majority of
delegates, however, supported the view that Article 17 should be kept. During the discussion, it was noted
that residence taxation should not be assumed given the difficulties of obtaining the relevant information,
that Article 17 allows taxation of a number of high-income earners who can easily move their residence to
low-tax jurisdictions and that source taxation of the income covered by the Article can be administered
relatively easily.
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Article 17 - Entertainers and Sportspersons
(with all options from 2014 Update of OECD Model Tax Convention)

1.
Notwithstanding the provisions of Article 7, but subject to the provisions of Article 15, income
derived by a resident of a Contracting State as an entertainer, such as a theatre, motion picture,
radio or television artiste, or a musician, or as a sportsperson, from his personal activities as such
exercised in the other Contracting State, may be taxed in that other State, unless when the gross
amount of such income derived by that resident from these activities exercised during a taxation
year of the other Contracting State does not exceed EUR 15 000 or the equivalent expressed in
the currency of that other State at the beginning of that taxation year.
2.
Where income in respect of personal activities exercised by an entertainer or a sportsman in
his capacity as such accrues not to the entertainer or sportsman himself but to another person, that
income may, notwithstanding the provisions of Article 7, be taxed in the Contracting State in which
the activities of the entertainer or sportsman are exercised, unless when the entertainer or
sportsperson establishes that neither he, nor any person associated with him or related to him,
participates directly or indirectly in the profits of the person referred to in that paragraph.
3.
The provisions of paragraphs 1 and 2 shall not apply to income derived from
activities performed in a Contracting State by entertainers or sportspersons if the visit to that
State is wholly or mainly supported by public funds of one or both of the Contracting States or
political subdivisions or local authorities thereof, or when the person which receives the income
for the performing entertainers or sportspersons is a non-profit organizations or when the activities
take place as part of a cultural or sports program, if this non-profit organization or cultural or sports
program is recognized by the Contracting States in a mutual agreement procedure. In these cases,
the income is taxable only in the Contracting State in which the entertainer or the sportsperson is a
resident.
4.
Where a resident of a Contracting State derives income referred to in paragraph 1 or 2
and such income is taxable in the other Contracting State on a gross basis, that person may, before the activities take place or afterwards within three years after the taxable year in which
the activities have taken place, request the other State in writing that the income be taxable on
a net basis in that other State. Such request shall be allowed by that other State. In determining the taxable income of such resident in the other State, there shall be allowed as deductions
those expenses deductible under the domestic laws of the other State which are incurred for the
purposes of the activities exercised in the other State and which are available to a resident of the
other State exercising the same or similar activities under the same or similar conditions.
5.
The provisions of Article 17 shall not apply to income derived by a resident of a Contracting
State in respect of personal activities of an individual exercised in the other Contracting State
as a sportsperson member of a team of the first-mentioned State that takes part in a match
organised in the other State by a league to which that team belongs.
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17

Social Security

EC Directive 883/2004

2004R0883 — EN — 28.06.2012 — 003.001 — 15
▼C1
TITLE II
DETERMINATION OF THE LEGISLATION APPLICABLE

Article 11
General rules
1.
Persons to whom this Regulation applies shall be subject to the
legislation of a single Member State only. Such legislation shall be
determined in accordance with this Title.
2.
For the purposes of this Title, persons receiving cash benefits
because or as a consequence of their activity as an employed or selfemployed person shall be considered to be pursuing the said activity.
This shall not apply to invalidity, old-age or survivors' pensions or to
pensions in respect of accidents at work or occupational diseases or to
sickness benefits in cash covering treatment for an unlimited period.
3.

Subject to Articles 12 to 16:

(a) a person pursuing an activity as an employed or self-employed
person in a Member State shall be subject to the legislation of
that Member State;
(b) a civil servant shall be subject to the legislation of the Member
State to which the administration employing him/her is subject;
(c) a person receiving unemployment benefits in accordance with
Article 65 under the legislation of the Member State of residence
shall be subject to the legislation of that Member State;
(d) a person called up or recalled for service in the armed forces or for
civilian service in a Member State shall be subject to the legislation
of that Member State;
(e) any other person to whom subparagraphs (a) to (d) do not apply
shall be subject to the legislation of the Member State of residence,
without prejudice to other provisions of this Regulation guaran
teeing him/her benefits under the legislation of one or more other
Member States.
4.
For the purposes of this Title, an activity as an employed or selfemployed person normally pursued on board a vessel at sea flying the
flag of a Member State shall be deemed to be an activity pursued in the
said Member State. However, a person employed on board a vessel
flying the flag of a Member State and remunerated for such activity
by an undertaking or a person whose registered office or place of
business is in another Member State shall be subject to the legislation
of the latter Member State if he/she resides in that State. The under
taking or person paying the remuneration shall be considered as the
employer for the purposes of the said legislation.
▼M3
5.
An activity as a flight crew or cabin crew member performing air
passenger or freight services shall be deemed to be an activity pursued
in the Member State where the home base, as defined in Annex III to
Regulation (EEC) No 3922/91, is located.
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EC Directive 883/2004
2004R0883 — EN — 28.06.2012 — 003.001 — 16
▼C1
Article 12
Special rules
▼M3
1.
A person who pursues an activity as an employed person in a
Member State on behalf of an employer which normally carries out
its activities there and who is posted by that employer to another
Member State to perform work on that employer’s behalf shall
continue to be subject to the legislation of the first Member State,
provided that the anticipated duration of such work does not exceed
24 months and that he/she is not sent to replace another posted person.
▼C1
2.
A person who normally pursues an activity as a self-employed
person in a Member State who goes to pursue a similar activity in
another Member State shall continue to be subject to the legislation
of the first Member State, provided that the anticipated duration of
such activity does not exceed 24 months.
Article 13
Pursuit of activities in two or more Member States
▼M3
1.
A person who normally pursues an activity as an employed person
in two or more Member States shall be subject:
(a) to the legislation of the Member State of residence if he/she pursues
a substantial part of his/her activity in that Member State; or
(b) if he/she does not pursue a substantial part of his/her activity in the
Member State of residence:
(i) to the legislation of the Member State in which the registered
office or place of business of the undertaking or employer is
situated if he/she is employed by one undertaking or employer;
or
(ii) to the legislation of the Member State in which the registered
office or place of business of the undertakings or employers is
situated if he/she is employed by two or more undertakings or
employers which have their registered office or place of
business in only one Member State; or
(iii) to the legislation of the Member State in which the registered
office or place of business of the undertaking or employer is
situated other than the Member State of residence if he/she is
employed by two or more undertakings or employers, which
have their registered office or place of business in two Member
States, one of which is the Member State of residence; or
(iv) to the legislation of the Member State of residence if he/she is
employed by two or more undertakings or employers, at least
two of which have their registered office or place of business in
different Member States other than the Member State of resi
dence.
▼C1
2.
A person who normally pursues an activity as a self-employed
person in two or more Member States shall be subject to:
(a) the legislation of the Member State of residence if he/she pursues a
substantial part of his/her activity in that Member State;
or
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EC Directive 883/2004
2004R0883 — EN — 28.06.2012 — 003.001 — 17
▼C1
(b) the legislation of the Member State in which the centre of interest of
his/her activities is situated, if he/she does not reside in one of the
Member States in which he/she pursues a substantial part of his/her
activity.
3.
A person who normally pursues an activity as an employed person
and an activity as a self-employed person in different Member States
shall be subject to the legislation of the Member State in which he/she
pursues an activity as an employed person or, if he/she pursues such an
activity in two or more Member States, to the legislation determined in
accordance with paragraph 1.
4.
A person who is employed as a civil servant by one Member State
and who pursues an activity as an employed person and/or as a selfemployed person in one or more other Member States shall be subject
to the legislation of the Member State to which the administration
employing him/her is subject.
5.
Persons referred to in paragraphs 1 to 4 shall be treated, for the
purposes of the legislation determined in accordance with these provi
sions, as though they were pursuing all their activities as employed or
self-employed persons and were receiving all their income in the
Member State concerned.

Article 14
Voluntary insurance or optional continued insurance
1.
Articles 11 to 13 shall not apply to voluntary insurance or to
optional continued insurance unless, in respect of one of the branches
referred to in Article 3(1), only a voluntary scheme of insurance exists
in a Member State.
2.
Where, by virtue of the legislation of a Member State, the person
concerned is subject to compulsory insurance in that Member State,
he/she may not be subject to a voluntary insurance scheme or an
optional continued insurance scheme in another Member State. In all
other cases in which, for a given branch, there is a choice between
several voluntary insurance schemes or optional continued insurance
schemes, the person concerned shall join only the scheme of his/her
choice.
3.
However, in respect of invalidity, old age and survivors' benefits,
the person concerned may join the voluntary or optional continued
insurance scheme of a Member State, even if he/she is compulsorily
subject to the legislation of another Member State, provided that he/she
has been subject, at some stage in his/her career, to the legislation of the
first Member State because or as a consequence of an activity as an
employed or self-employed person and if such overlapping is explicitly
or implicitly allowed under the legislation of the first Member State.
▼M1
4.
Where the legislation of a Member State makes admission to
voluntary insurance or optional continued insurance conditional upon
residence in that Member State or upon previous activity as an
employed or self-employed person, Article 5(b) shall apply only to
persons who have been subject, at some earlier stage, to the legislation
of that Member State on the basis of an activity as an employed or selfemployed person.
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European Court of Justice

JUDGMENT OF THE COURT (Fifth Chamber)
30 March 2000
(Social security for migrant workers - Scope of the E 101 Certificate)

In Case C-178/97,

REFERENCE to the Court under Article 177 of the EC Treaty (now Article 234EC) by the Tribunal du Travail de Bruxelles, Belgium, for a preliminary ruling inthe proceedings pending before
that court between
Barry Banks and Others

and

Théâtre Royal de la Monnaie

on the interpretation of Article 14a(1)(a) and Article 14c of Council Regulation(EEC) No 1408/71
of 14 June 1971 on the application of social security schemes to employed persons, to selfemployed persons and to members of their families moving within the Community, as amended
and updated by Council Regulation (EEC) No 2001/83 of 2 June 1983, and subsequently by
Council Regulation (EEC) No 3811/86 of 11 December 1986.
………………………

THE COURT (Fifth Chamber),
in answer to the questions referred to it by the Tribunal du Travail de Bruxelles by order of 21
April 1997, hereby rules:
1.The term 'work’ in Article 14a(1)(a) of Council Regulation (EEC) No 1408/71 of 14 June 1971
(………) covers any performance of work, whether in an employed or self-employed capacity.
2.So long as it has not been withdrawn or declared invalid, an E 101-certificate, (………) is
binding both upon the competent institution of the Member State to which a self-employed
person goes in order to carry out a work assignment and the person who calls upon the services
of that worker.
3.The E 101 certificate, issued in accordance with Article 11a of Regulation No 574/72, may
have retroactive effect.
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JUDGMENT OF THE COURT (First Chamber)
15 June 2006 (*)
In Case C-255/04,
ACTION under Article 226 EC for failure to fulfil obligations, brought on 14 June 2004,
Commission of the European Communities, represented by A.-M. Rouchaud-Joët and
E. Traversa, acting as Agents, with an address for service in Luxembourg,
applicant,
v
French Republic, represented by G. de Bergues and A. Hare, acting as Agents,
defendant,

Judgment

On those grounds, the Court (First Chamber) hereby:

1.

Declares that:

–
by making the grant of a licence to performing artists’ engagements agencies,
established in another Member State, subject to the need to engage performers, and
–
by imposing the presumption of salaried status on performing artists who are recognised
as service providers and established in their Member State of origin, where they usually
provide similar services,
the French Republic has failed to fulfil its obligations under Article 49 EC;
2.

……
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EAP.gv.at – Das österreichische Dienstleistungs-Portal
Die

Mit der Dienstleistungsrichtlinie sind in jedem
EU-Mitgliedstaat "einheitliche Ansprechpartner" (EAP)
eingerichtet worden, über die Sie Ihre
Verwaltungsformalitäten elektronisch abwickeln
können, wenn Sie grenzüberschreitend in Europa tätig
werden wollen. Auch die geänderte
Berufsanerkennungsrichtlinie sieht nunmehr
"einheitliche Ansprechpartner" (EAP) vor.
Von dieser Seite aus gelangen Sie zu den einheitlichen
Ansprechpartnern in den einzelnen Bundesländern und:
• Erhalten alle Informationen über die Verfahren,
die zur Ausübung Ihrer speziellen Tätigkeit
erledigt werden müssen,
• Können alle für die Erbringung Ihrer Tätigkeit
erforderlichen Formalitäten erledigen (ohne sich EAP-Portale der Bundesländer sind
einzeln an verschiedene Behörden wenden zu
müssen),
• EAP Burgenland
• Können alle nötigen Schritte elektronisch
• EAP Kärnten
abwickeln.
• EAP Niederösterreich
• EAP Oberösterreich
• EAP Salzburg
• EAP Steiermark
• EAP Tirol
• EAP Vorarlberg
• EAP Wien

Zusätzliche Serviceleistungen
•
•
•
•
•
•
•
•

Leitfaden zum österreichischen einheitlichen Ansprechpartner
Informationsbroschüre der EU zur Dienstleistungsrichtlinie
Informationsbroschüre der EU für Konsumentinnen und Konsumenten
Video der Europäischen Kommission über die Tätigkeit der EAP (Englisch)
Artikel zur Dienstleistungsrichtlinie
Information für Konsumenten
Information für Unternehmer, die Dienstleistungen in Anspruch nehmen
Broschüre zur Dienstleistungsrichtlinie

Wenn Sie als ÖsterreicherIn eine Dienstleistung in einem anderen EU-Mitgliedsstaat erbringen wollen, führt Sie die Überblicksseite zu DienstleistungsPortalen der EU-Mitgliedstaaten weiter.
Informationen zur grenzüberschreitenden Entsendung oder Überlassung von ArbeitnehmerInnen in der EU: Arbeitsrecht, Sozialversicherungsrecht.
Informationen zu "Dienstleistungen innerhalb der EU/EWR" finden Sie im Unternehmensserviceportal.
Informationen zur Betriebsansiedlung erhalten Sie von der Betriebsansiedlungsagentur der Republik Österreich ABA-Invest in Austria.
Informationen zum alternativen Streitbeilegungssystem auf EU-Ebene betreffend grenzüberschreitende Probleme zwischen Unternehmen/BürgerInnen und
Behörden finden Sie auf den Seiten von SOLVIT.
Informationen zum Europäischen Berufsausweis.
Informationen zum Steuerrecht: Vorübergehende grenzüberschreitende Dienstleistung / Niederlassung.
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VAT FOR ARTISTS IN AN INTERNATIONAL CONTEXT

1. INTRODUCTION
Activities of artists are very often not limited to their own country. Nowadays artists (and other cultural professionals) are very mobile and accept easily a job offer or an activity abroad. Let's think for
example of: the dancer on tour with a group for several weeks in different countries, the actor engaged by a theatre company in one country and invited as a guest dramaturg in another country, the
musician playing in several orchestras and music ensembles in different countries, rehearsing in still
another country, a pop group creating its ow music, releasing albums, downloads and streams, and
performing in various countries, the painter having an exhibition in different countries, and many
more.
Value added tax (VAT) is a tax on all goods and services bought and sold for use or consumption
within the EU. VAT is calculated on the value added to goods and services by a trader at each stage of
the production and distribution chain. Contrary to sales taxes outside of the EU, VAT is a multi-stage
tax charged at each stage of the supply chain. It is collected through a system of partial payments. It
allows taxable persons (businesses identified for VAT purposes) to deduct from the VAT due, the
amount of VAT which they have paid for business purchases in the preceding (production) stage as
input tax. This system ensures that the tax is neutral for taxable persons, regardless of the number of
transactions. To a great extent VAT legislation has been harmonised with an EU VAT Directive, although this Directive also has some options and leaves room for exceptions and national interpretation, which means that national VAT legislation can still differ. The current VAT Directive is
2006/112/EC, which has been amended by some later Directives.
Employees are excluded from VAT, although they are rendering services to others. Taxable persons
for the VAT are companies and self-employed persons.
Ultimately, VAT is paid by the final consumer because the supplier adds the VAT to the price of the
goods or services. The supplier pays the VAT to the local tax authorities (after deducting the VAT
incurred from its suppliers), but the final consumer cannot reclaim this VAT. This means that in the
end the VAT is a consumer tax.
There are transactions (goods or services) which fall under a category exempt from VAT, for example
for certain public interest activities, such as medical care and school education, for specific insurance,
financial services and for some cultural services. The latter will be explained in paragraph 3 of this
booklet. The advantage is that the price for the consumer will be lower with a VAT exemption, but the
disadvantage is that it is not possible to deduct VAT paid on the inputs for the exempted taxable person.
The EU VAT Directive does not set the VAT rates that EU Member States must apply, only a minimum
rate of 15% is mentioned, with the option for EU member states to bring goods and services under
one or two lower VAT rates, with a minimum of 5%. VAT rates differ widely in EU member states,
which apply standard rates between 15% and 27% and lower rates between 5 and 10%. The EU VAT
Directive has listed options for the use of a lower VAT rate, under which the admission to cultural
performances and the services of performing artists, which will be discussed in this booklet. Accordingly, the price for the consumer will be lower with a low VAT rate, while it does not have a negative
influence on the deductibility of the VAT paid on the inputs for the taxable person. This might make a
low VAT rate more profitable for cultural persons and institutions than an exemption.
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1. CROSS-BORDER SUPPLIES OF GOODS AND SERVICES
1.1.

Consumer tax

Because the VAT is a consumer tax, cross-border supplies of goods and services should be brought
under the VAT of the country of the consumer. This means that a VAT zero rate should be applied in
the country of the supplier and that the recipient in the other country should file and pay the VAT to
the tax authorities there. The EU has brought this principle in its VAT Directives in 1993 for the sale of
goods and in 2010 for the supply of services with the possibility to transfer the VAT to the other country in an administrative way (the ‘reverse charge system’). But there are strict terms and conditions
and if the correct use of the VAT zero rate cannot be proven (i.e. by supporting documentation), the
local tax authorities may enact a VAT assessment on the supplier, possibly accompanied with penalties and interest.
1.2.

Cross-border supply of goods

The supply of goods by a company from one EU member state to a company in another EU Member
State is subject to zero per cent VAT in the first country, when the goods are really sent to the other
country. These cross border supplies between EU member states are called ‘intra-Community supplies’. To apply the VAT zero-rate, a supplier must have written proof that the goods have been
transported to a recipient in another EU member state with a valid VAT registration number. This
number can be checked on the EU website: http://ec.europa.eu/taxation_customs/vies/?locale=nl
http://ec.europa.eu (or search with ‘EU check VAT number’). It is necessary to print the result of the
check and keep it with the invoice for the cross-border sale of the goods. The VAT number of the
recipient also needs to be mentioned on the invoice.
The sale of goods to a non-taxable person in another EU country, such as a consumer or a company
which is not registered for VAT, is subject to VAT in that other country. This means that the supplier
needs to register for VAT there (‘distance selling’). This is only different when the sales in that country remain under a certain threshold, because then the supplier can chose to levy the VAT from his
own country. This threshold is not the same for every EU country, but varies from € 35.000 per year
in most countries, such as Austria, Belgium, France and Ireland to £ 70.000 in the UK and € 100.000
in Germany, Luxembourg and the Netherlands (see the full list in the currencies of each country on
www.vatlive.com / EU VAT / Distance selling EU VAT thresholds). Smaller companies very often stay
under this threshold per country, where medium size and bigger companies can easily go over but
have the resources to file VAT returns in another country.
This is different from the ‘export’ of goods, which is the supplies of goods to a country outside of the
EU. Then the zero rate applies to any sales, regardless to companies or consumers, and no foreign
VAT number or registration for VAT numbers is needed. When goods are brought outside of the EU,
no EU VAT applies to them anymore.
The supplier needs to prove that the goods have actually been removed, both within and outside of
the EU. This can be done with some of the following pieces of evidence, which needs to be stored with
the bookkeeping of the supplier: freight notes / customer orders / correspondence with customers /
sales invoices / packing lists / bank statements. A combination of these documents provides stronger
evidence than a single document.
The supplier needs to mention both the intra-Community supplies and the exports in his VAT return,
so that the tax administration in his country is informed about the cross-border sale of the goods. For
the intra-Community supplies, also a special ‘listing’ is needed, with which the supplier informs the
tax authorities about the amount of sales per foreign VAT number. The tax authorities will check
whether this VAT number is valid and will exchange the information to the other EU countries, so that
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they can verify whether the recipient has mentioned the invoice as intra-Community purchase in his
VAT return there. This listing really needs to be done, because tax authorities are actually matching
the information.
The import of goods from outside the EU and the purchase of goods from other EU countries also
needs to be mentioned in the VAT return, because VAT is due when the goods come from another
country. Again, this is because the VAT is an consumer tax and therefore needs to be transferred to
the country where the consumption will take place. Taxable persons can compensate this with the
deduction of the same VAT as input tax, so that final result is zero. Countries do not ask for a specified listing for purchases from other countries.
This administrative procedure exists since 1993. Before then, cross-border sales of goods had to be
reported at the border when leaving the country and entering the next country, where approval was
needed to apply the zero rate in the country of the supplier and the transfer of the VAT to the country
of the recipient.
1.3.

Cross-border supply of services

For cross border services, the ‘place of supply’ rules of Chapter 3 of the VAT Directive 2006/112/EC
determine which tax jurisdiction is allowed to levy VAT. There is comparison with the cross-border
rules for goods, especially for the administrative procedure, but there are also differences. Reason for
this is that services are very often not physically brought from one country to another, but that the
foreign services is still used for goods and services sold to consumers in that other country, so that
the VAT should be transferred to there to remain in line with the principle of the consumer tax. It has
taken until 2010 before a good system for the place of supply of services was introduced.
The basic rules for the place of supply are that services to
a.

Other taxable persons (companies) in another country are deemed to be rendered in that other
country (Art. 44 VAT Directive). This is called B2B.

b.

Non-taxable persons are deemed to be rendered in the country of the supplier, without a threshold (Art. 45 VAT Directive). This is called B2C.

These basic rules are regardless of where the services are rendered in practice. This means that when
an artist performs for a company in another country having a valid VAT number, the artist fee will be
zero rated for VAT, regardless where the performance has taken place. The VAT will be transferred to
the company in the other country, which needs to mention the purchase of the service in its VAT return and is VAT due on that service (reverse charge system). But this company can deduct the VAT as
input tax at the same time in it VAT return, which leads to a result of zero. With this system, the VAT
has been brought over to the country of the recipient, but is still neutral for taxable persons. But
different from the sale of goods, there is no evidence needed for the actual place of the service.
But same as for the sale of goods: the supplier of the intra-Community service needs to mention the
turnover in his VAT return, so that the tax administration in his country is informed about the crossborder sale of the goods. Also the special ‘listing’ is needed on which the supplier mentions the
amount of sales per foreign VAT number. The tax authorities will check this VAT number and will inform the other EU countries, so that they can verify whether the recipient has mentioned the invoice
plus the applicable VAT in his VAT return there. This listing is necessary, because tax authorities are
really checking it.
The recipient of services from other EU countries also needs to mention the foreign invoices in the
VAT return, because VAT is due when the services come from the other country. Taxable persons can
compensate this directly with the deduction of the same VAT as input tax, so that final result is zero.
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There are some exceptions to these basic place of supply of service rules in the EU Directive, which
can also apply to artists and their companies:
-

Intermediaries (Art. 46 VAT Directive): the place of their services to non-taxable persons is the
place where the underlying transaction is supplied. For services to taxable persons the basic rule
of Art. 44 has to be followed.

-

Immovable property (Art. 47 VAT Directive): the place of services connected with immovable
property is the place where the immovable property is located. This exception includes the services of experts and real estate agents, accommodation in the hotel sector and other sectors with
similar functions, the rights to use immovable property and services regarding construction work,
such as architects and on-site supervision.

-

Passenger transport (Art. 48 VAT Directive): this is the place where the transport takes place,
proportionate to the distances covered (regardless whether the service is rendered to taxable or
non-taxable persons). The result for cross-border transport will be that VAT from various countries will be charged.

-

Admission to cultural, artistic, sporting, scientific, educational, entertainment and similar events
(Art. 53 VAT Directive): this is the place where those events actually takes place (regardless
whether taxable or non-taxable persons go to the events).

-

Services related to cultural, artistic, sporting, scientific, educational, entertainment or similar
activities, such as fairs and exhibitions, to a non-taxable person (Art. 54 VAT Directive): this is
the place where those activities actually take place.

-

Restaurant and catering services (Art. 55 VAT Directive): this is the place where the services are
physically carried out (regardless whether taxable or non-taxable persons use these services).

-

Short-term hiring of transport (Art. 56 VAT Directive): this the place where the means of
transport is actually put at the disposal of the customer (regardless whether taxable or nontaxable persons use these services).

These exceptions can make it complicated for service suppliers within the EU, because they may have
to register for VAT purposes in one or more other countries when they provide their services there.
This is the case e.g. for a concert promoter organizing a concert in another EU country. This concert
promoter needs to register with the tax administration in the other country, file tax returns and pay
the VAT to the authorities there. This leads to more administrative work and expenses than with the
reverse charge system.
The other way around, it is also complicated for companies visiting another EU country and using one
of these services under the exceptions, because the ‘reverse charge system’ cannot be used and VAT
needs to be charged in that other country. Companies need to pay foreign VAT then, but VAT should
be neutral to them, so they should have the right to reclaim this VAT in the other EU country. This
has been simplified in 2010, because the refund application can now be done electronically by companies in their own country and will be sent through by the tax authorities to the other EU country,
which means that it has become a ‘one-stop-shop system’, but still it is more work than the reverse
charge system.

2. LOW VAT RATES
The EU VAT Directive 2006/112/EC gives EU member states the option to bring specific goods and
services under a lower VAT rate than normal. This has been mentioned in Art. 98 VAT Directive and
specified in Annex III of the Directive. Member states are not obliged to use the lower rate but can
choose to do this. Reason for this option is that the EU finds those goods and services so important
for the citizens of the member states that they should be taxed with the normal rate but with a lower
rate.
The options for the lower VAT rate applicable to artists are:
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Annex III
List of supplies of goods and services to which the reduced rates referred to in Article 98 may
be applied
-

(7) admission to shows, theatres, circuses, fairs, amusement parks, concerts, museums,

-

(9) supply of services by writers, composers and performing artists, or of the royalties

zoos, cinemas, exhibitions and similar cultural events and facilities
due to them
There is no guidance from the EU about these options, so it is up to the EU member states to interpret the text and choose whether and they transfer them into the national VAT law. The EU member
states make use of these options as follows (see paragraph 4):
-

19 from 28 apply the low rate to the admission to shows, etc.

-

11 from 28 apply the low rate to the supply of services by writers, composers and performing
artists, etc.

This difference is understandable, because the use of the low rate for admission directly affects the
consumers, who need to pay less for the tickets for performances and other cultural events. This is a
tax incentive for consumers to go to cultural activities, which has proven its effectiveness in the countries using the low rate. On the other hand, the low rate for writers, composers and artists very often
has no financial effect because they mostly they charge their fees to companies which are taxable
persons for the VAT, which can deduct this VAT as input tax to neutral for VAT. Only when the performances or other artistic services are directly rendered to consumers or to VAT exempt companies,
this low VAT rate will have a positive effect.
An overview of the use of the lower VAT rates can be found in paragraph 4. There are many variations, including the use of a VAT exemption, which will be discussed in the following paragraph.

3. VAT EXEMPTIONS
The EU VAT Directive 2006/112/EC also has many exemptions for goods and services, which are partly obligatory and partly optional for EU member states. Reason for these exemptions is that the EU
member states find these goods and services so important that no VAT should hinder the citizens to
make use of them. The exemptions, such as for health care and education, are mentioned in Title IX
of the Directive and the exemption for cultural organizations can be found in Art. 132(1)(n):
Exemptions for certain activities in the public interest
Article 132
1. Member States shall exempt the following transactions:
(n) the supply of certain cultural services, and the supply of goods closely linked thereto, by
bodies governed by public law or by other cultural bodies recognised by the Member State
concerned
This text gives countries much room to manoeuvre with the cultural exemption in their own VAT legislation. First, it speaks about the supply of ‘certain’ cultural services, for which the EU does not give
any guidance about which services should be included or excluded, and second, only cultural bodies
which are recognised by the country can make use of the exemption. It makes the obligatory exemption in practice optional, which is shown in the overview of paragraph because only 14 of the 28 EU
member states are using the exemption for cultural organizations and much of them also only partly,
in combination with the low and normal rate.
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When countries are using the VAT exemption, they often bring subsidized concert halls, theatres,
museums and other cultural institutions under this exemption. The result is that these institutions
don’t have to charge VAT to their visitors and therefore their ticket prices could be lower than normal.
That makes the entrance easier accessible, although this effect is partly mitigated by the loss of the
deductibility of the input tax, which is connected to the exemption. Because of that, the costs of an
exempted cultural institution will be higher than when they would have been taxable persons. A big
portion of the costs will be salaries on which no VAT is due, but there are still many other direct and
indirect costs from which the VAT cannot be deducted. The result is that an exemption is financially
better than VAT at the normal rate, but often worse than VAT at a low rate, because then the input
tax can still be deducted.
A conflict between VAT systems arises when an artist or company is a taxable person in its country
but the recipient in the other country is VAT exempt there. The solution for this may be that the exemption in that other country can also be applicable to the foreign artist or company, which is the
case in e.g. Germany and France. The European Court of Justice has decided this in the Matthias
Hoffmann case of 3 April 2003, C-144/00. The result is that the reverse charge system applies in the
country of the artist or company (supplier), which means that the service is zero rated there, but
after the service has been brought over to the other country, no VAT is due there because of the
exemption. In that case, no listing is needed in the country of the supplier. The artist or company
keeps full deduction of input tax of the expenses in his country.
There may be other situations where exemptions of the organizer of the performance cannot be
transferred to the artist and then the VAT will be an extra cost. But will then not be different for artists from the country itself and for artists from other countries, because the VAT needs to be levied in
the country where the consumption will take place, in accordance with Art. 45 and 54 VAT Directive.

4. TAX RATES AND EXEMPTIONS FOR CULTURE IN EU COUNTRIES
These are the VAT rates and exemptions in the EU member states for the year 2016:
VAT rate
general

low

admission for shows

artists, writers, composers

low (13%) / normal

Austria

20%

10% / 13%

low / ex

Belgium

21%

6% / 12%

low (6%) / ex

low / normal / ex

Bulgaria

20%

9%

normal / ex

normal

Croatia

25%

5% / 13%

low / normal

normal / ex

Cyprus

19%

5% / 9%

low (5%) / ex

low (5%)

Czech Republic

21%

10% / 15%

low (15%)

low (15%)

Denmark

25%

-

normal / ex

ex

Estonia

20%

9%

normal

normal

Finland

24%

10% / 14%

low (10%)

low (10% / ex

France

20%

2,1% / 5,5% / 10%

low (5,5%) / normal / ex

low (5,5%) / ex

Germany

19%

7%

low / ex

low / ex

Greece

23%

6% / 13%

normal / ex

normal

Hungary

27%

5% / 18%

low (18%) / normal

normal

Ireland

23%

4,8% / 9% / 13,5%

low (9%) / ex

normal

Italy

22%

4% / 5% / 10%

low (10%)

normal / ex
ex

Latvia

21%

12%

normal / ex

Lithuania

21%

5% / 9%

normal / ex

normal

Luxembourg

17%

3% / 8%

low (3%)

normal

29

Malta

18%

5% / 7%

low / normal

normal

Netherlands

21%

6%

low

low / ex

Poland

23%

5% / 8%

low (8%)

low (8%) / ex

Portugal

23%

6% / 13%

low (13%) / normal / ex

normal / ex

Romania

20%

5% / 9%

low (5%)

normal

Slovakia

20%

10%

normal / ex

normal

Slovenia

22%

9,5%

low (9,5%)

low (9,5%)

Spain

21%

4% / 10%

normal / ex

normal

Sweden

25%

6% / 12%

low (6%)

low (6%)

United Kingdom

20%

5%

normal

normal

The variations in rates and exemptions show that the harmonization of the VAT for culture in the EU
has not been successful until now. Especially in border regions, such as in Luxembourg-GermanyFrance-Belgium, Austria-Czech Republic-Slovakia and Austria-Slovenia-Croatia, these differences may
lead to distortions on the market for culture and audiences.

5. SUBSIDIES AND VAT
Many cultural institutions receive funding from their local or national government or from other private or public funds. In general, these funds can be called subsidies, which are normally not taxable
for VAT because the recipient does not supply services to the provider of the subsidy. This means that
there is no direct ‘supply of service – payment’ connection between the two parties involved and
therefore no VAT applicable.
If there would be no other income than subsidies, the recipient would not be active as an economic
trader (taxable person) and therefore would not be entitled to reclaim the VAT on its expenses (input
tax). But when besides the subsidies also normally goods are sold or services are rendered and therefore VAT is charged (or ‘reverse charged’ for cross-border work), the recipient of the subsidies will be
active on the economic market, be a taxable person for VAT purposes and therefore entitled to deduct
the input tax on the expenses. When all projects would be closely connected with each other, the full
input tax can be reclaimed, while only the earnings from the supply of goods and services are taxable
with VAT, leaving out the subsidies. When projects would be different from each other without a real
connection and some projects would not have earnings with VAT, the input tax of those projects and
a portion of the overhead expenses could not be deducted.
Subsidies would only be taxable for VAT when the government or private or public fund would receive
a service or good in direct return. Or when it would be a price subsidy, which has a direct effect on
the price of the goods or services. But general subsidies, even when they are targeted at specific
activities, are not taxable.

6. SUMMARY
Within the EU, the VAT is a consumer tax, but levied from companies and self-employed persons.
They need to charge VAT on every sale of goods or service and can reclaim the VAT on the purchases,
so that they only have to pay the balance to the tax administration and remain themselves neutral to
the VAT. However, consumers will have to pay the VAT on their purchase and cannot reclaim it, so
the tax will ultimately be charged on them. Employees are kept out of the VAT system. The VAT rules
within the EU are coordinated in the VAT Directive 2006/112/EC.
Cross-border supply of goods and services follow this same principle, which means that the VAT
should be applicable in the country of recipient as much as possible. This is only different for the
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cross-border sale of goods to consumers under a certain threshold, for cross-border services to consumers and for some exceptions for services. These exceptions make the VAT system somewhat
complicated, but that would not be different with another system.
The reverse charge system is very helpful with cross-border sales of goods and supply of services
between taxable persons, because then the transfer of the VAT to the country of the consumer can be
settled administratively. But both the supplier and the recipient need to follow strict rules to make
this system reliable. Therefore, VAT numbers need to be exchanged and verified, VAT returns need to
be filed correctly and separate listings with turnover per VAT number need to be sent to the tax administration.
The cultural sector can make use of two profitable options from the EU VAT Directive for the lower
VAT rate, although some EU countries have chosen not to implement them in their national VAT legislation. Especially the low VAT rate for the admission to shows etc. makes the ticket prices for consumers lower and therefore easier to attract them. The low VAT rate does not have any influence on
the deductibility of input tax on the expenses.
A broad VAT exemption has been mentioned in the VAT Directive and where according to the text of
the Directive this exemption should be obligatory, the text of Art. 132(1)(n) makes the exemption
optional in practice. The overview in paragraph 4 has shown that the exemption is used only by 50%
of the EU member states and not for every cultural expression. A positive effect from the exemption
is that no VAT has to be charged, which makes the price for the consumer lower, but negative is that
input tax cannot be deducted anymore. This makes an exemption often less profitable than the low
VAT rate.
Subsidies are normally not taxable with VAT, because there is no service provided directly to the government or private or public fund. But when there are only subsidies, there is no economic trade and
therefore the input tax on the expenses is not deductible. This is different when besides the subsidy
also normally goods are sold and services are rendered, because then there is normal economic trade
and the input tax becomes deductible. This will be complete when there is a close connection between
all projects of the cultural institution or company.
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